









































































































































































































































































































































































































XuXiangmin,Yu Ming,RegionalMarineManagement:New EraofAmerican Marine
Management,AcademicJournalofZhongzhou,vol.1,2009,p.80.
Forexample,OceansandtheLawofthesea-ReportoftheSecretary-Generalontheprob-
lemofseaonMarch92006(A/61/63+ Add.1)proposedfourdetailedcriteria:“Thegeo-
graphicspanofmanagementshouldreflectecologicalcharacteristicsandshouldencompass
boththemarineandtheterrestrialcomponentsofthecoastalzone.Factorstotakeintoac-
countinclude:(a)biogeographiccharacteristics,suchasthecompositionoffaunalcommu-
nitiesandpatternsofprimaryproduction;(b)physicaloceanographiccharacteristics,such
asdepths,basinmorphology,tidalandoceancurrents,temperature,ordegreeofseasonal
stratification;(c)linksbetweenthemarineandterrestrialenvironment,includingpatterns
oflanduseanddistributionanddensityofhumanpopulations;and(d)humanactivities,
includingfisheries,mineralextractionandshipping.”
SeeZhangHaiwen,LiuYan,LegislativeStudyonRegionalEnvironmentalManagement
ofBohaiSea,BeiJing:OceanPress,2009,pp.26~27.
XuXiangmin,Yu Ming.RegionalMarineManagement:NewEraofAmerican Marine
Management.AcademicJournalofZhongzhou,vol.1,2009,p.80.
A.RegionalLawoftheSea
RMMisreflectedthoseRegionalLawsoftheSeawhichprotectparticular
seadistricts.RegionalLawoftheSeaisnecessarybecausetheLawoftheSea
whichfocusesonthegeneralcircumstanceswilnotbeabletomeetthespecial
characteristicoftheeco-systemofalocalseadistrict.Sinceitisdifficulttouse
theLawoftheSeatoprotecttheeco-systemofseadistrictsingeneral,itis
necessarytopassspeciallegislationinordertoprovidespecialprotectiontothe
seadistrict.
Aseadistrictisusualynotthesameasthetraditionaladministrativedis-
trict.Dependingonthedifferenceofthecoveringareas,RegionalMarineEnvi-
ronmentalProtectionLawmayhavetwocategories:
Thefirstcategoryiscrossborderregionallawofthesea.Theycanbe
foundinregionalmarineenvironmentalprotectiontreaties.Internationaly,
therearethirteenimportantregionalmarineenvironmentallaw.TheOslo-Paris
ConventionfocusingontheNorthSea,theHelsinkiConventionfortheBaltic
Sea,theBarcelonaConventionfortheMediterraneanSea,theKuwaitConven-
tionforthePersianGulfarea,theAbidjanConventionfortheWestAfrican
Sea,theLimaConventionfortheSouth-eastPacific,theJeddahConventionfor
theRedSeaandtheGulfofAden,theCartagenaConventionfortheCaribbean
Sea,theNourneaConventionfortheSouthPacific,theBucharestConvention
fortheBlackSea,theAntiguaConventionforNorth-eastPacificandthe
FrameworkConventionfortheCaspianSea.①
Usualy,theseconventionswilclearlystatethatthereasonforthespecial
legislationisbecauseof“thespecialcharacteroftheenvironment,thehydrolo-
gyandthefriabilitytopolution”.②“Althoughprogresshasbeenmadethrough
thoseeffectiveinternationalconventionsconcerningoceanpolution,theycan-
notcoveraltypesandsourcesofpolutionsandcannotfulysatisfytheneeds
andtherequestsofthecountriesinthedistrict”.③
Anothercategoryistheregionallawoftheseawithinastate.Thisislegis-
lationtoprotectspecificseadistrictininlandwaterwhichhasindependenteco-
system.Sinceoceaneco-systemscoveraverylargearea,aseadistrictwithan
independenteco-systemcompletelywithinonestateisrare.Accordingtothe
worldwidesurveyoftheInternationalClosedMarineEnvironmentalManage-
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SeeLiHaiqing,SpecialLawandBohaiSeaEnvironmentalManagement,DoctoralThesis
2006ofOceanUniversityofChina,pp.56~70.
CartagenaConvention,Preface,para.2.
LimaConvention,Preface,para.4.
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mentCenterinJapan,therearesixinlandwatersinseadistrictswhichareof
highconcernandrequirespecialprotection.TheyareChesapeakeBay,San
FranciscoBayandCaliforniaBayintheUSA,HudsonBayinCanada,theSeto
NaikaiinJapanandtheBohaiSeainChina.Theseseadistrictshaveindepend-
entandcompleteeco-systems.Althoughtheyarewithinaparticularstate,they
areusualyinter-province,county,cityetc.Therearemanydifficultiesinco-or-
dinationofdifferentauthoritiesinmanagement.Speciallegislationsareusualy
required.TypicalexamplesaretheSetoInlandSeaEnvironmentalProtection
SpecialMeasuresLawinJapan,theChesapeakeBayAgreementandtheMcA-
teerPetrisActfortheSanFranciscoBayintheUSA.
B.AnalyzingtheSetoInlandSeaEnvironmentalProtectionSpecialMeasuresLaw
inEcosystem
  Crossborderregionallawoftheseaispartoftheinternationallawofthe
sea.Forthemanagementoftheseawithinastate,thelawofinlandseadistricts
ismorerelevant.ThesuccessfulexperienceofJapanintheSetoInlandSeaEn-
vironmentalProtectionSpecialMeasuresLawcanbeagoodreference.
TheSetoInlandSeaisanearlyclosedsea.Ithasanindependentandfrag-
ileecosystemsimilartothesurroundingseadistrict.Moreover,itisthelargest
inlandseainJapanandalmostsurroundedbyindustrialzones.Itisofgreaten-
vironmentalvalueandwasseriouslydeteriorated.AlthoughJapanhadenacted
theEnvironmentalBasicLaw,theWaterPolutionControlAct,theMarine
PolutionandMarineDisasterPreventionLaw,theywereoflittleeffectinthe
managementoftheSetoInlandSea.In1973,JapanenactedtheSetoInlandSea
EnvironmentalConservationProvisionalMeasuresLaw.ItlaterbecametheSe-
toInlandSeaEnvironmentalProtectionSpecialMeasuresLaw.Therearealso
severalsupplementalplans,suchastheSetoInlandSeaEnvironmentalBasic
PlanandtheHyogoPrefectureCoastalAreasofEnvironmentalProtection
Strategy.Aftermorethanadecadeofprotection,theecosystemoftheSetoIn-
landSeahasrecovered.
TherearemanyreasonsforthesuccessofthemanagementoftheSetoIn-
landSea.Amongthemistheecosystemmethod.AlthoughtheSetoInlandSea
EnvironmentalProtectionSpecialMeasuresLawisnotaclearproductofthee-
cosystemmethod,thedesignofitssystemhaswelappliedthemethod.Itcan
beobservedthroughthe6principlesmentionedabove:
(1)Ingeneral,theSetoLawhasunifiedtheregulationofcontrolingthe
dischargeofcontaminantsintothesea,thepreventionoftheeutrophicationand
theprotectionofthenaturalseashore.Thisistoensurethatbusinessesareser-
052
vingtheSetoInlandSeaasawholeandtoplan,approve,alow,assesstheenvi-
ronment,controlthevolume,administrativelysupervise,applytemporarymeas-
ures,assignagents,persuadeorgivesuggestionsingeneral.(2)Inthefocusing
aspect,theSetoLawfocusesonthecontrolofthethreebusinesseswhichaffect
theSetoInlandSeathemostandthecontentsareverypractical.(3)Inregards
tothegeographicaloutlineofthedistrict,theSetoLawnotonlydefinesthesea
districtbutalsothelandedareasofthecoastalcounties.(4)Forcoordination,
throughbasicplanningandthehousecountyplanning,theSetoLawdividesthe
managementrightsandresponsibilitiesofthecentralandthelocalauthorities.
TheEnvironmentCouncilhasbeensetuptocarryoutthecoordination.(5)In
itsscientificaspect,theSetoLawhassetupagoodenvironmentalmonitoring
systemandalsoasystemtoencouragethecleaningofthewaterandthehan-
dlingofoilpolution.(6)Regardingflexibility,theSetoLawhasbeencontinu-
ouslyreviewedandamended.Ithasbeenrevisedsixtimes.
Ⅲ.TheLackofOceanEnvironmentalProtectionLawusing
theEcosystem MethodinChina
—thecaseofthemanagementoftheBohaiSea
  ChinahaditsOceanEnvironmentalProtectionLawenactedin1982and
thereisachapteron“oceanbioprotection”.However,ithasnotadoptedand
appliedtheecosystemmethod.Thepracticalfunctionsareclassifiedaccording
toelementsanddistricts.Thetraditionalmanagementmodelisbeingused.This
isadrawbackofcurrentChineseoceanmanagement.ThecaseoftheBohaiSea
isusedasforexplanation.
A.TheBohaiSeaandItsManagement
TheBohaiSeaissurroundedbylandonthreesides.Sinceitisnearlyen-
closed,itsecosystemisobviouslyindependentandcomplete.Thespeciesinside
theseadistrictarehighlydependentontheoriginalenvironment.Thedefense
oftheecosystemisveryweak.TheexchangeofthewaterbetweentheBohai
Seaandtheexternalseaisslow;thisleadstolimitedself-cleaningpower.Itis
highlyaffectedbypolutionandthecurrent.Thesecharacteristicsshowthat
theBohaiSeaiseasilyaffectedandrequiresbetterprotection.However,the
Circum-BohaiSeaAreaisanimportantindustrialzone.Industrialareashave
beendevelopedinBeijing,Tianjin,Hebei,theLiaodongPeninsula,andthe
ShandongPeninsula.Thishasbecomethe“thirdpole”oftheeconomy.
ThepresentsituationoftheBohaiSeaisverysimilartothatoftheSeto
152
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InlandSeainthepastbecausetheecosystemisfragileandtheenvironmental
pressuresarehigh.Sincethemid-1980s,theenvironmentintheBohaiSeahas
beencontinuouslydeteriorating.Thecoastalseadistricthasbeenseriouslypol-
luted,thebio-environmentalongthecoasthasbeenseriouslydamaged,fishing
resourceshavebeenseriouslyreduced,anditindangerofbecomingthesecond
DeadSea.①
TherisktotheBohaiSeahasdrawntheattentionoftheChinesegovern-
ment.Asearlyas1986,theMarineEnvironmentalProtectionPlanoftheCir-
cum-BohaiSeaAreawassetup.In1999,theBohaiSeawasincludedintothe
keyprojectsofthe33211nationalenvironmentprotection.② On1stOctober
2001,theStateCouncilapprovedandimplementedtheBohaiBlueSeaAction
Plan.Theinvestmentwas55bilionRMB.Moreover,otherorganizationshave
setuptheBohaiComprehensiveTreatmentPlan,theActionPlanfortheBohai
SeaCoastalResourceManagementandtheBohaiSeaEnvironmentalManage-
mentStrategy.In2001,theUnitedNationsEnvironmentProgram,theGlobal
EnvironmentFacility,andtheInternationalMaritimeOrganizationjointlyset
uptheEstablishmentoftheEast-AsiaSeaEnvironmentalProtectionandMan-
agementofPartnerships:DemonstrationAreaProjectofBohai.Soonafterthat
project,theNationalOceanBureauandthelocalauthoritiessurroundingBohai
SeasignedtheBohaiSeaEnvironmentalDeclarationtoestablishthepartner-
shiprelationshipbetweenthecentralgovernmentandthelocalgovernment.
Sincethe1990s,manylaws,regulationsandordersconcerningtheprotec-
tionoftheoceanicenvironmentwereannounced.Thelocalgovernmentsinthe
Circum-BohaiSeaAreahavealsopublishedmanylocallawsandregulations.
Accordingtoasurvey,morethan70lawsandregulationsregardingtheprotec-
tionoftheenvironmentoftheBohaiSeahavebeenannounced.③
Despitetheseefforts,themanagementoftheBohaiSeahasnotbeenvery
successful.Theenvironmentalproblemsarestilserious.AccordingtotheBul-
letinoftheMarineProtectionoftheBohaiSea2009,1/4oftheseaenviron-
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②
③
ZhouBo,WenJianpingandZhangYanyan,ResearchonCurrentPolutionandManage-
mentStrategyofBohai,JournalofEMCC,vol.4,2006,p.70.
“33211Project”isthepolutioncontrolprojectforsolvingtheimportantenvironmental
probleminChinaduring“theNinthFive-YearPlan”.Itrefersto“ThreeRivers”(Huaihe,
Liaohe,Haihe),“ThreeLakes”(Taihu,Dianchi,Chaohu),“TwoAreas”(Sulfurdioxide
polutioncontrolareasandAcidRainControlareas),“OneCity”(Beijing),“OneSea”(Bo-
hai).BesidesBohai,Liaohe,Haihe,BeijingbelongstotheCircum-BohaiSeaarea.
ZhangHaiwenandLiuYan,LegislativeStudyonRegionalEnvironmentalManagement
ofBohaiSea,Beijing:OceanPress,2009,p.106.
mentintheseadistrictwaspoluted.① TheNationalMarineEnvironment
QualityBuletin2009alsoshowsthatimportantpartsoftheBohaiSeainclu-
dingLiaodongBay,BohaiBayandLaizhouBayweresomeofthemostpoluted
seadistrictsinChina.
B.ReasonsfortheBadManagementSysteminBohaiSeaundertheEcosystem
Method
1.LackofComprehensiveArrangements
Althoughtherearemanylawsandregulationsonthemanagementofthe
BohaiSea,theyarenotconcentrated.Someofthemarenationallawsandfocus
ontheseainChinaingeneral.Someofthemarelocallawsandfocusonparti-
cularareaoftheseadistrict.Thereisnospeciallawwhichcrossesprovinces
anddealswiththeecosystemasawholeintheBohaiSea.Underthislegal
framework,theBohaiSeaisonlyageographicaltermandnotalegalconcept.
Fromthemanagementside,theBohaiSeahasbeendividedintostrips,which
aregovernedunderdifferentsystems.Therearedifferentheadsofmanagement
andthereisnocomprehensivemanagement.
ThefourmainproblemsoftheBohaiSeaarepolution,damagetothebio
environment,reductionoffreshwaterflowingintothesea,andthelossofbio-
logicaldiversity.Althoughthecontentsoftheseproblemsarenotthesame,
theyareco-relatedandaffecteachother.Forexample,oceanpolutionandfresh
waterenteringtheseaareco-related.Iffreshwaterhasbeengreatlyreduced,
theabilityoftheseatowithstandpolutionwilbereduced.Thus,themanage-
mentoftheseproblemsshouldbebasedonacomprehensiveviewoftheecosys-
temasawhole.However,thecontrolontheseproblemsisfoundindifferent
lawsandregulations.Thereisalackoftotalcoordination.
Fromtheaspectofmanagementsystems,themarinemanagementsystem
inChinaisbasedondifferentadministrativeorgans.IntheMarineEnvironment
ProtectionLaw,thosedepartmentswhichdealwithmarinemattersincludethe
environmentaldepartment,marinedepartment,maritimedepartment,fishery
department,militaryenvironmentaldepartment.Moreover,departmentsinagri-
culture,transportation,forestry,waterresources,planningandconstructional-
sohavecloserelationshipswithmarinemanagement.Theresultisthatthema-
rinemanagementisclearlydividedinto“sections”.Eachdepartmentwiltake
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careofitsownbusiness.①Takethemanagementofpolutionfromrivertosea
asanexample.Theenvironmentaldepartmentmanagesthedischargefromland
totheheadwatersoftheriver.Fromtheheadwaterstotheentrancetothesea,
itismanagedbythewaterresourcesdepartment.Fromtheentranceofthesea
andfurther,itismanagedbythemarinedepartment.Themarinedepartment
wilnotmanagethelandandtheenvironmentaldepartmentwilnotmanage
thesea.Anotherexampleisoilpolution.Oilpolutionfromdrilingismanaged
bythemarinedepartment.Oilpolutionfromvesselsismanagedbythemari-
timedepartment.Whenthesourceofoilpolutionisnotknown,noonewil
takecareofthat.
China’senvironmentalprotectionregimealsofailstoproperlycreate
stronglocalrelationships;theadministrativedivisionsintheCircum-BohaiSea
Areaarecomplicatedandseriouslydivided.TheAreainvolves13citiesin5
provincialdistricts.“Everycityorprovinceworksonitsown.Thiscannotful-
filtheeffectofenvironmentalimprovementasawhole.”② Whenthelawhas
notbeenweldefinedtheenvironmentalresponsibilityofalocalgovernment,it
wilbeguidedbythelocalinterests.Therewilbeconflictbetweenpolutant
dischargesfromlandandusingofresources.Forexample,polutedischarge
fromlandwhichcarries90%oftheamountofpolutionhasalwaysbeenaseri-
ousproblemofBohaiSea.③However,localgovernmentsandtheirenvironmen-
taldepartmentsaretheorganizationstomanageandcontrolpolutantdischarge
fromland.Becauseofthisreason,wecanstil,aftermanyyearsofmanage-
ment,seethat“in2009,theoverstandarddischargefromtheplacesofpolu-
tantdischargealongthecoastofBohaiSeaisserious.Fromthecontroled
placesofpolutantdischarge,morethan75%aredischargingovertheirlim-
it.”④Inrecentyears,aftertheclearstrategyoftheeconomycircleintheCir-
cum-BohaiSeaArea,alcitiesandprovincesinthatareaaremakingeconomic
plansbasedonmarinedevelopment.However,theseplansmainlyinvolvethe
heavychemicalindustry,manufacturing,andshippingterminalsandtheredun-
dancyishigh.ItisalackofplanningregardingtheBohaiSeaasawholeand
452
①
②
③
④
BohaiBlueSeaActionPlan,p.5,para.5.
LiuYuanxu,WhyisthePolutionControlGettingWorse,ChinaTerritoryToday,vol.
Z3,2006,p.34.
SeeZhouBo,WenJianpingandZhangYanyan,ResearchonCurrentPolutionandMan-
agementStrategyofBohai,JournalofEMCC,vol.4,2006,p.72
SeeThePublishedoftheBuletinoftheMarineEnvironmentofBohaiSea,athttp://
news.163.com/10/0511/13/66DHQLUI000146BC.html,3November2010.
notbasedontheecosystem.Alofthecitiesandprovincesarenotworkingto-
getherinascientificway.
ManykindsofplansorstrategieshaveconsideredBohaiSeaasawhole,
buttheyarenotlegalybinding.Theircontentsaretoogeneralandtheimple-
mentationisweak.Moreover,theyaredraftedbydifferentdepartmentsandal
ofthemarelookingaftertheirowninterests.TheActionPlanfortheBohaiSea
CoastalResourceManagementwhichhasbeendraftedbytheAgriculturalDe-
partmentfocusesmainlyonfishery.TheBohaiBlueSeaActionPlanwhichhas
beendraftedbytheNationalEnvironmentBureaufocusesonthedischargeof
landcontaminators.TheBohaiComprehensiveTreatmentPlanwhichhasbeen
draftedbytheNationalMarineBureaufocusesonmarineconstructions.①This
kindofplanningdoesnothavethenecessaryinterdepartmentalcooperation.
Thus,thescopeofimplementationisaffectedandmosteffortsfailtohelpthe
BohaiSeaasawhole.
2.LackofDirection
ThecurrentMarineEnvironmentProtectionLawinChinaisdescribesa
basicframeworkforenvironmentalprotectionandtherearespecificlocallaws
tosupplementthegeneralrules.Thereisnospecificprovisionregardingthe
specialecosystemofseadistricts.Thus,thelegalsystemdoesnotsuitthespe-
cialneedsoftheecosystemintheBohaiSea.
Regardingcontrolofthetotalvolumeofcontaminants,thebiggestprob-
lemintheBohaiSeaisthatthedischargedvolumeofcontaminantsismuchlar-
gerthantheecosystem’scapacitytohandleit.TheareaoftheBohaiSeais
77,000squarekilometersandtheaveragedepthis18meters,thislimitsenvi-
ronmentalcapacitytohandlecontaminants.Itcanonlytake47.7%ofthetotal
volumeofcontaminantswhicharecurrentlygoingintothesea.②Expertshave
warnedthatifdecisivemeasuresarenottakentocontrolthecontaminants,the
BohaiSeawilbecomeadeadseawithin10years.③Bythattime,evenifno
morecontaminantsareaddedintotheBohaiSea,itwiltake200yearsforex-
ternalwatertocleanandflushoutthedirtywater.Thus,thetotalvolumeof
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contaminantsmustbecontroled.AlthoughArticle3oftheMarineEnviron-
mentalProtectionLawhasprovidedingeneralforacontrolsystemofthetotal
volumeofcontaminantsinkeyseadistricts,theStateCouncilhasnotyetan-
nouncedanyparticularimplementingrules.Asaresult,thesystemhasnotyet
beenputintoforce.Sincesuchasystemisimportant,alotherplansoftheBo-
haiSeahaverelevantregulations.Butduetovariousreasons,theregulations
arenotimplementedingeneral.
Thelegalsystemisnotabletohandlethedischargeofcontaminantsany
better.First,thereisonlyauniformchargeforthedischargeofcontaminants.
Thechargeisbasedontheconcentration,notthetotalvolume.Itistherefore
notpossibletoraisechargesbasedonthetotalvolume.Second,thereareonly
nationalandprovincialstandardsforthedischargeofcontaminators;thereare
nomid-levelstandards.Therefore,theBohaiSeaareaisnotabletohaveany
standardorlocalstandardfocusedontheseriousnessoftheproblem.
Therearesimilarproblemsinotherbasicsystemsofmanagement;suchas
environmentalassessment,thedumplingofrubbishintothesea,orthepayment
systemfortheuseoftheseadistrict.Theyhavenotspecialyconsideredthe
fragileecosystemandanyspecialmeasuresfortheclosedseaorsemi-closed
sea.Watersewagesystemshavenotproperlyplannedforrivercontaminants
whichareharmfultothesea.Fishingpermitsininlandwatershavenotconsid-
eredthebiologicalresourcesoftheBohaiSea.Thus,theresourcesoffishery
anditsbiologicaldiversityarereducing.
3.Notenoughcoverageofarea
Marineecosystemsarecomplicatedbecausetheyareseriouslyaffectedby
land.Fromacertainpointofview,80%ofthemarineproblemsderivefromthe
land.Thus,effectivetreatmentoftheseacannotbedonewithoutcontrolofthe
co-relatedlandarea.InChina,theMarineEnvironmentProtectionLawhasnot
putthisintopractice.
First,norivershavebeenincluded.ThecurrentLawonthePreventionand
ControlofWaterPolutionhasnotconsideredthisimportantmarineelement.
ThetreatmentoftheBohaiSeahasnotbeenreflectedtothemanagementof
rivers.TheWaterLawwhichfocusesonthedevelopmentofwaterresources
doesnothaveanysystemtoprotecttheoceanfrompolutedfreshwater.Sec-
ondly,thelandareaundercontrolistoonarrow.Thecurrentlawonlyconsiders
coastalconstructionsandoceanconstructionsfromlandasprojectswhichwil
affectthesea.Infact,evenconstructionprojectswhicharefarfromtheseaor
contaminationsthroughtheatmospherecanhavegreateffectsontheocean.
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Moreover,divisionsoftheoceanbasedontheirfunctionsareimportantinthe
managementofthesea.Theplanninghastobeasawhole“fromlandtoriver
tosea”.Alkindsoflocallawswhicharelimitedbyadministrativedistricts
cannothavelargeenoughcoveragetoincludetheland.
4.Insufficientco-operation
Manydifferentauthoritiesandinterestedpartiesareinvolvedintheocean.
Sincemarineproblemsarecomplicatedandcomprehensive,acoordinationor-
ganizationandamechanismtoexpressinterestsandconcernsshouldbesetup
toresolvedisputesandjoinforcestogether.Thecurrentlegislationsonlyhave
generalrulestocoordinateforseriousproblems.Thereisalackofaworkable
andpracticalcoordinationorganization.
Thelackofeffectivecoordinationamongdifferentauthoritiesprevents
poolingresourcesandfromtimetotimetheremayalsobepowerstruggles.
First,differentauthoritiesdealingwiththeseadonothavealongtermjoint
operationsscheme.Informationcannotbeexchangedtimely.Forcescannotbe
joinedtogethertotargettheecosystemasawhole.Secondly,thegreyareaof
responsibilitieshasnotbeenclarifiedbecauseofthelackofcoordination.For
example,therearefrequentdisputesbetweenthemarinedepartmentandthe
waterresourcesdepartmentonthemanagementoftheareawhereriversareen-
teringthesea.Whenthereisoilpolution,therearefrequentdisputesbetween
themarinedepartmentandthemaritimedepartmentforjurisdiction.Forsome
comprehensivematters,suchastheredtide,problemsarealmostimpossibleto
solvebecausethereisnocoordination.Somelegislationmayhaveregulations
onco-ordinationamongdepartments.However,theyareusualytoogeneral
anddifficulttoapply.Forexample,theenvironmentalassessmentsofcoastal
constructionsandmaritimeconstructionsinvolvingtheauthoritiesofenviron-
ment,maritime,ocean,fisheryandmilitaryetc.Relevantlawrequirestheap-
provingdepartmenttorequestforcommentsfromotherdepartments.Although
thisisagoodrule,itistoogeneralanddifficulttoapply.
Amongdifferentlocalauthorities,coordinationisevenmoreimportant.To
alcitiesandprovincesintheCircum-BohaiSeaArea,theBohaiSeaisa“public
place”.Theresponsibilitiesandinterestsofallocalauthoritiesarenotclear.
Theywilnotjoinhandstogether.Onthecontrary,theymayfightagainsteach
other.Forexample,itisverydifficulttocalculatethetotalvolumeofcontami-
nantsdischargingintothesea,becauseitisdifficulttodecideandsharethearea
indexofthetotalvolumeofcontaminantsduetocloserelationshipswithlocal
economicinterests.Toshareanddefinetherightcannotrelyontheordersonly
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fromthesuperiors.Thiscannotensurefairness.Itisbettertoinviteallocal
authoritiestoexpresstheirviews,negotiateandcoordinate.Thelawmaysetup
aschemeorplatformtocarryoutthistask.InChina,thereisnolawinthisare-
a.Themostimportantpurposeofcoordinationistoplanthedevelopmentofin-
dustries,tosharetheinterestsanduseofthemarineresources,tocarryoutbi-
ologicalcompensationetc.
Itisalsoimportanttocoordinatebetweentheadministratorandtheinter-
estedparties,e.g.theusersoftheseadistrict,fishermen,thecoastalconstruc-
tionengineers,andthegeneralpublic.Withouttheexchangeofinformationa-
mongtheinterestedparties,itisdifficulttoensurethesuitabilityofthemeas-
ures.Amanagementsystemthatfailstoconsidertheinterestsoftherelevant
partieswilbeboycotted.But,iftheinformationisopenandthepublicareinvi-
tedtojoin,theseareimportanttoasuccessfulmanagementsystem.Thecur-
rentOceanLawinChinalacksprovisionstohavetheinvolvementofthepub-
lic.
5.Lackofscientificsupport
Theecosystem methodrequirestheuseofenvironmentalscientifictech-
nologyandgeographicalinformationtechnologytoassistinmanagement.China
hasnotyetputthisintopractice.Thereisnodirectconnectionbetweenthe
managementsystemandtheessentialelementsoftheBohaiSea,suchasitsen-
vironmentalcapacity,thecapacitytodissolvecontamination,thechangeofthe
ecosystemetc.Theseelementsalsohavenotbeenusedasthelegaldataforde-
cisionmakingandtracingofliability.
TheEnvironmentalImpactAssessmentofMarineEngineeringRegulations
isaskingwhetheritfitsintothemarinefunctionalzoningasoneoftheconsid-
erationsintheenvironmentalassessment.However,itislimitedtomarineengi-
neeringonly.Themarinefunctionalzoningwilnotbeusedintheassessment
ofcoastalconstructionsandlandconstructions.Since2004,biologicalmonito-
ringareashavebeensetupincoastalseadistrictsandthemonitoringareacov-
ersmorethan50,000squarekilometers.Thishasprovidedanecessaryandsci-
entificmeasuretodevelopthemanagementofthemarinedistrict.①But,thisis
initsearlystage.
6.Lackofflexibility
852
① SeeOuWenxiaandYangShengyun,ExplorationontheRegionalMarineecosystemman-
agementisNewDevelopmentofComprehensiveOceanmanagement,OceanDevelopment
andManagement,vol.4,2006,p.95.
TheMarineEnvironmentProtectionLawwasenactedin1982.In1999,af-
terseventeenyears,itwasrevised.However,therelevantregulationsandrules
werenotrevisedatthesametime.Thenew MarineEnvironmentProtection
Lawhasbeeninforcefortenyears,andthereisnoteventheannouncementof
onesetofregulations.Itisstillackinginstandardsformarineenvironments.
LocallawsonthetreatmentoftheBohaiSeaarerarelyrevisedaccordingtothe
actualoperations.
ThereasonsthatthetreatmentoftheBohaiSeaisnotdoingwelare:fail-
uretoservetheecosystemasawhole,failuretofocusonlocalproblems,inabil-
itytocoveraltheaffectedareas,lackofcoordinationandparticipationwithal
interestedparties,decisionsnotbasedonscience,andfailuretochangewiththe
times.Thesearealsotheweaknessesofthecurrentmarineprotectionlawin
China.
Ⅳ.LegalStrategyforTheBohaiSeaManagementandtheE-
volvingOceanLawofOurCountry
A.SpecialLegislation:LegalStrategyfortheBohaiSeaManagement
ForthemanagementoftheBohaiSea,themosteffectiveoreventheonly
feasiblestepistoimplementspeciallegislationforspecialprotection.Thene-
cessityofthelegislationliesin:
First:thenecessityofcomprehensivecontrol.Onlybylegaldefinitionand
theconstructionofanadministrativesystemcanweturnthedescriptivecon-
ceptofthe“BohaiSea”toanormativelegalconcept,andcombinetherelated
elementsofdecentralizedmanagement.Togetherwithbreakingbureaucratic
andregionalrestrictions,theuniquegoalofahealthierBohaiecologicalenvi-
ronmentcanbeachieved.Second:thenecessityforrealizationofspecialprotec-
tion.Theexistingoceanlawaimsatgeneralcasesandthuscannothandlespe-
cialsituationsinalocalseaareas.TheprotectionoftheBohaiSeacanonlybe
realizedbyspeciallegislation.Third:formulatingaconcrete,detailed,opera-
tionalsystem.Thesystem wouldnotfunctionwelindealingwithcomplex
marineaffairswithoutastrongoperationalscheme.Theordinarylawistoo
comprehensivetotakeregionaldifferencesintoconsideration,butspeciallegis-
lationcaneasilysolvethisproblem.Fourth:theconveniencefortimelyamend-
ment,adjustment,andimprovingthespeciallegislation.
ThespeciallawapplicationshouldcovertheBohaiSeaareaandthesur-
roundingadministrativeareasofthefifteencities.Whiletheterrestrialareain-
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cludedshouldbelarge,givenlimitedmanagementcapabilities,itshouldnotbe
toolarge.
Whenitcomestotheunifiedandconvenientapplicationofthelaw,some
prefecturesunderthemunicipalregionalizationshouldalsobeincluded,al-
thoughunrelatedtotheBohaiSea.
Thecontentofthespeciallawistoprovideintegratedmanagementonthe
environmentalresourcesofthecircum-BohaiSeaareaaccordingtotheneedof
theoveralBohaiSeaecosystem.Thisshouldbedoneinordertoprotecttheen-
vironment,keepitsecologicalbalance,andpromotethescientificdevelopment
oftheregion.Becauseenvironmentalprotectionandresourceutilizationinter-
weavewithmarinedevelopment,thespeciallawisinevitablyinvolvedinal
kindsofeconomicandscientificactivities,itisappropriatetonamethespecial
law“theintegratedmanagementlawoftheBohaiSea”(hereinafterreferredto
asthe“Bohailaw”).
ThekeypointoftheBohaimanagementiswhethertheadministration
startsfromanintegratedecosystemperspective.Therefore,exceptfortheclari-
ficationofambiguityandadjustmentoftheimproprietyinthepresentmanage-
mentsystem,theBohailawshouldestablishtwokindsofmechanisms:
First,the“BohaiSeaEnvironmentResourcesCommittee”needstobees-
tablishedasthehighestpolicy-makingbody.Itshouldbeanintegratingman-
agementorganizationanditsdeliberationaswelascoordinationshouldbere-
sponsiblefortheoveralenvironmentalqualityoftheBohaiSeaandfulscale
deploymentofadministrativeresources.ThemainresponsibilityoftheCom-
mitteeincludes:workingoutamedium-andalong-termplanandannualplan-
ningoftheBohaiSeagovernance;examiningeconomic(industrial)develop-
mentplanningofrelevantprovincialcitiesandofferingopinionsfromtheeco-
logicalperspectiveoftheBohaiSea;alocatingthespecifictasksandenviron-
mentresponsibilityofBohaimanagementtotherespectivelocalgovernments;
leadingecologicalcompensationforthecircum-Bohaiarea;supervisionandin-
spectionoftheBohaiLawimplementation;suggestingamendmentsoftheBohai
Lawaccordingtoitsimplementation;organizingecologicalenvironmentmoni-
toringandresearchoftheBohaiarea;andsolvingtheoutstandingproblemsof
Bohaimanagementbyspecialfunds.Toguaranteeauthoritativenessintheco-
ordinativefunctionandsupervisionbetweendepartmentsandeachprovincial
city,thecommitteeshouldbeunderthedirectcontroloftheStateCouncilor
directlyundertheleadershipofthevicepremierorstatecouncilorinchargeof
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theecologicalenvironment.①TheCommitteemembersshouldincludeleaders
ordeputyleadersfromthecircum-Bohaiareaandrelevantministriesandex-
perts.Therelevantprefecturesandcitiesshouldsendtheirrepresentativesto
sitinontheCommitteemeeting.
Second,settingupa“JointmeetingoftheMayorsintheCircum-BohaiSea
area”asaregularcoordinativemechanismbetweenlocalgovernmentsisre-
quired.Thesessionshouldestablisharegularmeetingsystemwhichrequiresat
leastonemeetingperyear,andadhocmeetingsmaybeheldwhenserious
problemsoccur.Thecontentsofthesessioninclude:reportsfromrelevantcities
ontheimprovementoftheBohaimanagement;exchanginginformationonman-
agement;findingoutproblemsontheimplementationoftheBohaiLaw;coordi-
natingtheemissiontradingandecologicalcompensationwithotherregionsor
departments;andlastly,eachregionshouldsubmititseconomicandindustrial
developmentplantothesessionfordiscussionwithothercitiesforfurthersug-
gestions.
ThebasicmanagementsystemoftheBohaiLawshouldinclude:
First:aful-scalesystemforcontrolingaggregatepolutants.Categories
includeland-sourcedpolutants,drainagebasinpolutantsandregularpolu-
tants(e.g.shippingoilpolution).Thetotalquantityshouldbedeterminedby
theBohaiSea’senvironmentalcapacity,andactualloadingcapabilitywithdis-
tributedemissionquotasintheBohairegionatallevels.Thequotaswilbe
basedonfactorssuchasindustrialstructure,population,citysize,currentenvi-
ronmentalstatusandregionalecologicalcharacteristics.Theprinciplesareto
respecthistory,totakemaintainthestatusquoandtoconsiderthefutureso
thatthepolutiondischargemaybealocatedforallevelsintheentireregion.
Theprocedureisinthisorder:“council—provinces(municipalitiesdirectly
underthecentralgovernment)—citiesrelatedtotheBohaiSea—prefectures
andcounties—discharger”
Onthebasisoffairdistributionsupplementedbythepolutantemission
tradingsystem,thetradingcouldbeundertakenbetweenenterprisesandre-
gionalgovernments.Atthesametime,thepolutantreductionquantityshould
betakenasanimportantindexofmanagementeffectivenessforgovernmentsof
allevels.
Second:aful-scaleenvironmentalmonitoringsystem.Basedonthissys-
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tem,agovernmentenvironmentalaccountabilitysystemshouldbeestablished.
Asophisticatedenvironmentalmonitoringsystem mustbesetupatthekey
spots,e.g.drainageareas,estuariesofrivers,sewageoutlets,andecologicaly
fragileregions,inordertoaccuratelymonitorthechangesofenvironmentalin-
dicesineverydistrict.Thesearebasedforevaluationoftheresponsibilitiesof
relevantdepartmentsorregionalgovernments.
Third:astrict,yetflexiblelocalpolutantdischargesystem.Itisnotonly
necessarytoestablisha“standardformajorpolutantdischargeinthecircum-
Bohairegion”thatisdifferentfromnationalonebutadjustabletothecharac-
teristicsofthecircum-Bohairegionandacrosstheprovincialregions,butalso
mandatorytoreleaseauthoritytocitiesorprefecturesbasedonlocalecology
characteristics,polutantquantityandenvironmentalmanagementgoalwhich
maybeachievedbymorerestrictedandspecificactions,suchasprohibitingdis-
chargeofsomeparticularpolutants,loweringpolutantconcentrationandrai-
singcharges,etc.
Fourth:aful-scaleecologicalprotectionsystemwithfunctionaldistricts.
Exceptforlawfulyestablishedmarineconservations,areasoffragileecology
shouldbeprotectedproperly.Basedontheintegratedcircum-Bohaiecological
system,aprotectionstrategyistobeestablishedfordifferentseaareasatdif-
ferentlevelswithcharacteristicfeaturesandfunctions.Atthesametime,ter-
restrialandsocio-economicdevelopmentshouldbecombinedtoconsiderand
formulateamorecomprehensive“circum-Bohaiareamarinefunctioningzone”
asanimportantreferenceforeachdistricttoconductplanning,developindus-
triesandprotecttheenvironment,especialyasreferencesforenvironmentalas-
sessment.
Fifth:aful-scaleecologicalcompensationsystem.Thelimitationsofthe
BohaiSea’senvironmentalcapacitymadeitimpossibleforthecircum-Bohai
districtstodeveloptheirindustriestoalargerextent,especialyhighvalueand
quickyieldindustrieslikeheavychemicalindustriesandsmal-scale,low-in-
vestmentandlow-levelindustries.Aquaticfarmingandfishingindustries
shouldbelimitedtoacertainextentforrehabilitationoftheBohaiSea.Onlyby
reasonablecompensationforthosewho“sacrificed”fortheBohaiecologycana
goodimplementationofthesystembeguaranteed,andtheprincipleof“users
pay,beneficiariescompensate”canbeexecuted.
Sixth:aful-scaleinformationdisclosureandapublicparticipationsystem.
Thebroadnessoftheoceanandcomplexityofmarineproblemsdeterminethe
necessityofpublicparticipation.Withoutactiveparticipationandsufficientco-
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operationfromthepublic,administrativeenforcementwilbeineffectual.Infor-
mationdisclosureandpublicparticipationarealsogoodtacticsforthepreven-
tionofinjustices.Eachplanning,program,indexandquotasystemoftheBohai
Lawmustensurethedisclosureofinformation,andsolicitpublicopinions.A
publichearingsystemisneededwhenthepolicydecisionaffectspublicinter-
ests.Concretemeasuresshouldbeputforwardtoencourageandsupportenvi-
ronmentalNGOstoplayanactiveroleinpropaganda,education,andpublicsu-
pervision,andalsotoencourageandsupportresearchinstitutesanduniversities
tostudytheBohaiecologicalenvironment.
B.Ecosystem MethodandRestructureofInternalLawoftheSeaofOurCountry
Perhapsduetothevastnessofoceanareasandtheirabundantresources,
thelawhasfocusedonsovereigntyforalongtime,andoceanlawhasbecomea
synonymfor“InternationalOceanLaw”.Eventheprimaryfunctionofthein-
ternallawpromulgationinacountryistopreserveitsnationalborders.Butas
theseaareahadbeenoccupiedbynations,problemssuchasscientificmanage-
ment,ful-scaleprotection,andefficientutilizationhavebecomemoreandmore
seriouswithinthecontextofoceanicsovereigntyissues.Especialyagainstthe
backgroundofinternationalenvironmentalresourcecrises,theimportanceof
marineecologyandthescarcityofmarineresourceshavebecomeincreasingly
apparent.Nations’“InternalOceanLaws”havebecomeindispensiblepartsof
oceanlawwith“protectionandutilization”ascorevalues.
Objectively,withgrowingmarinedevelopmentactivitiesinrecentyears
andtheattentionofthecentralgovernment,aninternaloceanlawsystemis
gradualytakingshape.ThisconsistsoftheMarineEnvironmentProtection
LawofthePeople'sRepublicofChina,MaritimeSpaceUseandAdministration
LawofthePeople’sRepublicofChina,FisheriesLawofthePeople'sRepublic
ofChinaasitscoreandsupplementedbyotherenvironmentallawsandrelated
regulationsorrelevantrules.Thissystemplaysanimportantroleinnational
marinemanagement.Butingeneralitis:a“MarineSpaceLaw”withnoregard
toterritorialaffairs;a“DepartmentLaw”compartmentalizedbymanagement
systemandadministrativeregionalization;a“ResourceLaw”focusingmoreon
exploitationandutilizationratherthanecologicalprotection;an“Administra-
tiveLaw”mostlyrelyingonadministrativeenforcementratherthanpublicpar-
ticipation;a“SubjectiveLaw”characteristicoflessscientificelementsbutmore
bureaucraticdeterminations;anda“CountermeasureLaw”withnolong-term
programmingorcooperativeaction.Thedrawbacksofthesystemhavebeento-
talyexposedintheBohaiSeamanagementaspreviouslymentioned.Theprob-
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lemisnotjustfortheBohaiSea,infact,thegravesituationofnationalenviron-
mentalresourcesiscloselytiedtothesystem,andthissituation mustbe
changed.
Alriversrunintothesea,whereterrestrialpolutantsultimatelyexitand
accumulate.Themarineenvironmentisliketheweathervaneofnationalenvi-
ronmentalconditions,andthusmarinemanagementshouldserveasthestarting
pointfornationalenvironmentalresourcesmanagementsystems.①Basedon
theintegrityandparticularityofmarineecology,theinternaloceanlawofour
countryshouldbephasedoverfromelementsmanagementtocomprehensive
coordination,frommarinemanagementtomarine-terrestrialmanagement,from
aunanimousproceduretotheoneadaptivelocalconditions,fromdecision-mak-
ingbyresponsibleleaderstoscience-orienteddecision-making,fromexecutive
chargetopublicparticipation,fromemphasisonthelegalcertaintytoadminis-
trativeadaptability.Therefore,wemustreconstructtheinternaloceanlawsys-
temofourcountryonthebasisofthe“RegionalMarineComprehensiveAd-
ministrativeLaw”toachieveaful-scale“RegionalMarineManagement”.The
basicideasare:
Basedonthecharacteristicsofaparticularmarineecologicalsystemand
combinedsocialfactorssuchaseconomics,politics,humanities,andhistory,the
nationalmarinejurisdictioncanbedividedintoseveral“maritimespaces”.②
Eachspaceisbasedontheseaareaandtheprovincesandcitieswithdirectin-
fluencearebroughtintoadjustingrangeforcomprehensiveadministrationfo-
cusingonthreeaspects:liabilitysubjects,coordinativemechanism,andspecialy
establishedunits.Specialunitssuchasthe“BohaiEnvironmentandResources
Commission”arenotnecessaryforeacharea,buttheresponsiblepersonmust
bespecifiedandaregionalcommunicatingandcoordinatingmechanismises-
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①
②
Totakewaterpolutantforanexample,thewholenationalwaterpolutantdischargecan
notexceedtheoceancapacity,themarineenvironmentalandreceivingabilityshouldbe
consideredasanimportantindexfornationalpolutanttotalcontrol.
Somescholarsmooted“inordertostrengthencomprehensivemanagementofdeteriorating
marineenvironment,determinefocusingpointofprotectionandmanagementofdifferent
marineenvironment,andcarryoutenvironmentprotectionandpolutionmanagementby
dividingmarineareasintoBohaiSea,YelowSea,EastChinaSea,SouthChinaSeaand
TaiwanStraitsaccordingtocharacteristicsoflatitude,temperatureband,biodiversity,ma-
rineenvironmentandbiologicalfeaturesoftidal-flatarea,estuary,shalowsea.”SeeWang
Miaoandsoforth,TheStatusQuo,OriginandControlofChina'sMaritimeEnvironmental
Polution,JournalofOceanUniversityofChina (SocialSciencesEdition),vol.5,2006,
p.1.Maybethestandardandconclusionshouldbedeliberated,buttheconceptionisfeasi-
ble.
tablishedtodistributeenvironmentalresourcesquotafairly.Managementtasks
areimplementedateverylevel,withspecificmanagementmeasures.Thepres-
entoceanlawsatthenationallevel,e.g.MarineEnvironmentProtectionLaw
ofthePeople'sRepublicofChina,arecommonlawindealingwithabstractand
generalsituations,andalsoprovidefeasibilityforestablishmentofa“SeaArea
Law”systemwithoutinfluencingexistinglegislation.Ofcourse,toimplement
thisstrategy,thepresentmarine-relatedlawsandregulationsinforcemustbe
significantlyamended.
Tosumup,thefutureinternaloceanlawsystemofourcountryshouldbe
composedofbasiclawandthemaritimespacelaw,withtheformerfocusingon
generalsituations,thusformingabasicpattern,aninstitutionalframework,and
minimumstandardofnationalmarinemanagement.Thecontentsofthebasic
lawshouldbemoreinprincipleandabstract,mainlyembodyingthestate’swil
whilethemaritimespacelawaimsataspecificseaareas,emphasizingthespeci-
ficationofcontents,responsibilityandfeasibility,takingmorepracticalsitua-
tionofthelocalintoconsiderationtoensureflexibilityandspaceforadjust-
ment.
Epilogue
Inthe21stcenturywhentherelationbetweenmanandnaturereachesa
situationofunprecedentedtensionandcooperation,systematicenvironmental
problemshavebecomemoreandmoreapparent.Frequentglobalclimaticdisas-
tersindicatethatwhenthewholeecologicalsystemisoutofbalance,there’sno
singleperson,grouporcountrythatcansurvive.Theenvironmentalproblems
ofourcountryassumeadistinctfeatureofsystematicsanddominoeffects.①
Theobjectivityofenvironmentalproblemsandtheirtrans-regionalnaturede-
terminethenecessityofusingmethodsofanecologicalsystemsmanagement
scheme.
Thelinchpinofecologicaladministrationisnothingbutrespectingthelaw
ofecology,andadjustinghumanactivitiesfromanecologicalperspective.It
couldevenbeproperlyseenasmodernvisionof“HarmonyofManwithNa-
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andtypicalyrepresentedbymainrivers;theairpolutionbearsanobviousnessof“urban
concentration”clusteredinthePearlriverdelta,YangtsedeltaregionandBeijing,Tianjin
andHebeiregion;thelanddesertificationfoundmainlyinnorthwestregions.
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ture”,“TaoisticThoughtEmulatesNature”andecologicalexpressioninacer-
tainway.Butatthesametimeweshouldbearinmindthatit’seasiersaidthan
done.Eitherdismantlingadministrativeregionalizationandmanagementsys-
tems,ortrans-regionalcoordinationonecologicalcompensationandfarreac-
hinginformationdisclosurewithpublicparticipation,itconstitutesachalenge
totraditionalpoliticalsystems,economicdevelopmentmodels,socialfunctio-
ningwaysandtheorderoflaw.Butonthebasisofresearchandtheorymainly
fromnaturalscienceandmanagementperspectives,theecologicalsystemad-
ministrationrequiresnotonlyskilfullegislativetechniques,butalsocomplicat-
edprocessesoflegislationinordertoconverttoalegislativesystemofuniver-
salpracticeandprofitalocation.Also,withoutthesupportofaseriesofsocial
conditionssuchasdevelopedscientifictechnology,powerfulfinancialsupport,
cultivatedenvironmentalconsciousness,andstrongconscientiousethicalspir-
its,anyecologicalsystemmanagementandthesystemdesignwilbeinvain.
Thuswemustbeconsciousthatlegalizationofecologicalmanagementcannot
beaccomplishedinasinglestep.Wecannotrealizetheobjectiveofecological
protectionbysimplylegislatingitintolaw.①Thelegislationisdestinedtobea
long-termprocessandsowemustadvancegradualywithinspecificsystems.
Asaseaareaofrelativelylimitedproportionwithdistinctecologicalchar-
acteristicsandrelativelyconcentratedindustries,theBohaiSeahasachieved
consensuses,cooperationmechanismandmanagementexperiencesinlong-term
management,providingpreciousreferencematerialsfor “EcologicalSystem
ManagementLegislation”,orperhaps“ImplementationofLegislativeEcologi-
calSystemManagement”.Ifwecouldinitiatetheecologicalmanagementimple-
mentationofnationaloceanlawbymakinganopportunityoftheBohaiadmin-
istration,itisofsignificantimportancenotonlyforthemarinemanagementbut
alsofortheimprovementofenvironmentalresourcelawofotherfieldsoreven
therealizationofanentireecologicalyfriendlycivilization.
(Editors:StephenPire;LVHui;LIUBin)
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① Judgingfromlegislativeexpression,there’snolackofsystematicecologicalprotection
regulationsinpresentlegalsystem.Likethe1982MarineEnvironmentProtectionLawof
thePeople'sRepublicofChinaproposedslogan“protectecologicalbalance”,butitdidn’t
implementsystem,performedpracticalynofunction.
